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LAW AND RELIGION} 
I 
THE MEDIEVAL CHURCH AND THE LAW 


| Be is a word of many meanings. In the sense in which I 
shall be using it, in the sense of law with which lawyers 
are concerned, it has no less than three meanings. One sense 
is what may be called the legal order, the regime of adjusting 
relations and ordering conduct through the systematic and 
orderly application of the force of politically organized so- 
ciety. A second sense is the one in which the term has been 
commonly understood by lawyers since the study of Roman 
law in the twelfth-century universities, namely, the body of 
authoritative grounds of judicial and administrative deter- 
mination by which judges and administrative officials are 
held bound to exercise their office. A third is what Mr. 
Justice Cardozo happily called the judicial process, to which 
we must now add the administrative process, that is, the 
process of objectively maintaining the legal order through 
decisions and determinations reached by applying an author- 
itative technique to the authoritative grounds of decision. 

But what, as men have thought in the past, has entitled 
each of these three meanings to acquire and keep the name of 
law is an ideal behind each of them—an ideal of something 
firm and constant and stable to which human behavior is to 
be molded as a check on the primitive behavior tendencies 
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that make for unbridled individual self-assertion; a picture 
of a reasoned adjustment to the human environment of the 
individual, making possible division of labor and so leaving 
men free for research and experiment and invention and all 
that underlies our economic order and mechanical develop- 
ment. Today this element, which I made prominent in de- 
fining each of the three meanings of law, is challenged by 
a group of self-styled advanced thinkers in all parts of the 
world, but especially active in America. They raise a ques- 
tion as to the legal order, asking, is it a systematic and orderly 
adjusting of relations by politically organized society or is it 
just an ordering by the force of such a society, the quality of 
which is irrelevant? And they answer their question by saying 
that it is a process of ordering society. When we think, as we 
used to, that this process may be carried on according to law 
or against law or without law, we are told that we are bring- 
ing in irrelevant and unscientific notions. In like manner, 
they raise a question as to the authoritative guides to deter- 
mination. For centuries men have regarded them as reasoned 
expressions of an idea of justice. They ask whether we have 
anything more than arbitrarily made rules imposed by those 
who wield the force of politically organized society. In this 
way of thinking law is an aggregate of laws, and a law is a 
threat of application of state force. Similarly as to the third 
meaning, they question whether it is an objective process of 
applying an authoritative technique and urge that it is no 
more than a process of determination on the basis of the 
personal class self-interest or temperament or prejudices of 
the magistrate. 

One might suppose that the spectacle of the process of 
ordering society carried on in more than one part of the 
world today as something dependent on the will of one man 
might enable these self-styled advanced thinkers to compare 
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it with the legal order, the body of guides to decision, and the 
judicial process in the English-speaking world and ask them- 
selves whether perhaps their advanced thought may have 
been advancing backwards. At any rate, the questions which 
they ask are not at all new. They were raised by Greek 
philosophers as far back as the fifth century B.C. They 
argued, as we are doing today, whether men’s relations with 
each other were adjusted, their disputes were determined, 
and their claims and desires were harmonized in action by 
arbitrary precepts, arbitrarily applied by those who wielded 
political power in the time and place, or rather by precepts 
of general application grounded on reason and justice. 
Democritus, a precursor of Epicurus and so of materialism, 
held that law was something made, in contrast with what 
exists by nature. It was a stock doctrine of the Sophists that 
the just was such only by convention and enactment. Antis- 
thenes, the founder of the Cynics, laid down that all laws 
got their sole validity from enactment. There was no ideal 
behind a legal precept which it sought to express and declare. 
What men had taken to be behind it was a result of the ex- 
istence of the precept by custom or enactment. Socrates, on 
the other hand, said that law was a discovery of the reality 
in relations—that is, of the ideally significant. It was found, 
not made. In one form or another, jurists have carried on 
this debate ever since. 

In this country, under the influence of Marx’s economic 
interpretation, the Sophists’ way of thinking has been re- 
vived in a new form for the modern world, though one 
familiar to the Greeks. We are told that justice is no more 
than the will of the socially dominant class, dictated by its 
self-interest, imposed on those on whom it is able to impose 
its authority. The legal order is a regime of subjecting an 
economically subject class to the will of a socially and eco- 
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nomically ruling class. Law in the second sense is a body of 
precepts formulating this will. The judicial process is a 
process of determining controversies so as to maintain the 
self-interest of the dominant class and nothing more. Hence, 
one of the leaders among American self-styled realists tells 
us that law is whatever is done officially. It is what judges 
and magistrates and administrative officials of every sort do 
about men’s disputes and is law because they do it. One of 
the leaders among the realists in Europe tells us that it is not 
that there is a law of property because men seek to be secure 
in what they have discovered or made or amassed. They 
claim to be secure in those acquisitions because there is a law 
of property. It is not that there is law because men make 
just claims and just men seek to secure them in those claims. 
Men make claims and desire them secured because the law 
teaches them to do so. The idea of right or a right is wholly 
rejected. There are only “situations in which, on account of 
certain rules maintained by force, certain acts give rise to 
certain effects.”’ As the official exponent of Marx, lately 
adviser to the Soviet government, put it, in the ideal society 
there will be no law, or rather but one rule of law, namely, 
that there are no laws but only administrative ordinances 
and orders. Thus the process which our American advanced 
thinkers call law, the Russian advanced thinker of yesterday 
had advanced to see as a doing away with law. 

Judges and administrative officials are likely to do what 
they think they are doing. No one does better than he tries 
to do. Whether we think of a systematic and predictable 
social control or only of a regime of ordering society by force; 
whether we think of authoritative formulations of what is 
believed to be right and just, or only of threats of applying 
state force; whether we think of objective application of a 
technique of decision, or only of the behavior of a particular 
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judge or official determined only by his individual psychology 
and environment—this, as the English-speaking world has 
thought since the seventeenth century, determines whether 
we live under law or under men. From the Middle Ages the 
Englishman has rejected a social control depending on the 
personality of an individual and has stood for one made to 
the pattern of a constant and regular order of nature, oper- 
ating on principles, and a moral order equally constant and 
regular and rational, made to a pattern of an Eternal not 
ourselves who makes for righteousness. 

It is of the relation of religion to law so conceived that I 
am to speak to you. If law is something different, if it is no 
more than what officials do because they have the power to 
do it and so do it, we must be looking to Marxian political 
economics and Freudian psychology rather than to religion. 

Two great systems of law have ruled since the later Middle 
Ages, the civil law or modern Roman law, and the common 
law or legal system of England and by derivation of the 
English-speaking lands. In each of these there is a con- 
spicuous debt to religion in their formative eras in the 
Middle Ages. In the common law there is another con- 
spicuous debt in the era of the Puritan Revolution, the era 
when the supremacy of the law was firmly established, the 
era in which the fundamental doctrines of what became 
American public law were fixed in the struggle between the 
common-law courts and the crown. 

Tonight I speak of the medieval church and the law. 

Four leading ideas which guided the development of the 
two legal systems of the modern world took form and im- 
pressed themselves upon those systems under the influence 
of the church. They may be called the idea of universality, 
the idea of authority, the idea of good faith, and the idea of 
law behind and above laws. 
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From the twelfth century, when the study of Justinian’s 
law books in the Italian universities began the tradition of 
the modern Roman law and when the first treatise on English 
law was written, down to the rise of nationalism after the 
Reformation, the church stood steadfastly for the idea of a 
universal law governing all Christendom. Indeed, the idea of 
universality pervaded every medieval institution and ac- 
tivity. Men believed in a universal church and the uni- 
versities taught a doctrine of a universal empire, each em- 
bracing all Christian lands and taking in all Christian people. 
There was a universal language for all official action. There 
was universal scholarship, promoted by universities to which 
students came from every land. There were universal ethical 
precepts and ethical customs of chivalry, and we are told 
how knights came from many countries to take part in 
tournaments and passed freely from land to land, thought of 
as Christians rather than as subjects of any particular sov- 
ereign. The knight, the scholar, and the merchant were, if 
we put the matter in the secular political mode of speech of 
today, citizens of Christendom. In the sixteenth century the 
division of Christendom into sects, the rise of strong central 
governments and growth of nationalism, and the rise of 
individualism upon the breakdown of the relationally organ- 
ized medieval society, led to a decay of universal thought and 
universal institutions. But the idea had intrinsic vigor. It 
survived the era of nationalism and individualism, and not- 
withstanding the recrudescence of nationalism in the last 
twenty-five years, the idea of universality has been gaining in 
strength in an economically unified world in which men are 
coming once more to think of relations and associations. It 
is reestablishing itself as we come to value community 
interests as well as individual personality interests and to 
weigh both in terms of a universal idea of civilization. We 
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turn to it as we seek to achieve human purposes through 
cooperation instead of solely through competitive self-asser- 
tion. The idea of universality is the antidote to extravagant 
nationalism, as it was to the extravagant localism of the 
earlier Middle Ages. 

In medieval politics and law there was a fundamental 
distinction between the spiritual jurisdiction of the church, 
that is, of religiously organized Christendom, and the tem- 
poral jurisdiction of the state, that is, of a particular po- 
litically organized society. Each had its own province in 
which it was paramount. A higher fundamental law kept 
each to its own domain. Hence when before the Reformation 
Parliament sought to make the King an ecclesiastical person, 
the English Court of Common Pleas in 1506 refused to give 
effect to the statute. When Parliament, supreme in matters 
temporal, sought to act in matters spiritual, its acts were of 
no force—as the older cases put it, they were “impertinent 
to be observed.” 

After the Reformation, with the separation of church and 
state, the idea of a spiritual jurisdiction over everyday af- 
fairs gave way and politically organized society became the 
paramount agency of social control. But the underlying idea 
of fundamental limitations upon political action survived 
and had important consequences in the New World. 

How the idea of a universal law of a universal church 
affected the law of politically organized society and gave a 
stamp to doctrines and institutions which has endured ever 
since, is best illustrated by the law of marriage. 

In the Christian polity marriage was a matter for the 
church, not for the state. In the twelfth century the church 
made good its claim that marriage was in the cognizance of 
the church courts, not of the lay courts. But the church had 
not been required to have a legal theory of marriage. When 
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one was called for in the general development of law in and 
after the twelfth century, obviously it had to be cosmopolitan 
and universal. Accordingly, the academic teachers of church 
law adopted from the Roman law, regarded as a universal 
system for Christendom, the idea that no form was required 
and that the substance of a marriage was present consent— 
consent “by words of the present””—to be husband and wife. 
Upon consummation by living together as such the marriage 
was complete. To this simple universal doctrine, adapted to 
all Christendom, the Roman Catholic church after the 
Reformation added a requirement of the presence of a priest, 
while Protestant countries, and after the French Revolution, 
Latin countries, added alternatives or requirements of civil 
marriage before a magistrate. These additions and changes 
took place in the era of nationalism and so differ widely in 
different countries and jurisdictions. But the universal doc- 
trine of the twelfth century law of the church has maintained 
itself everywhere as the basis of the law on this subject. 

At the same time the canonists, or lawyers of the church, 
working on the same simple universal lines upon the texts 
of Scripture, and a few texts of the fathers of the church, 
developed another doctrine which has likewise endured, 
namely, the modern idea of marriage as a status, that is, as a 
condition which cannot be terminated by the act of the 
parties but only by nature or by the law. 

Status means a condition or position before the law of 
which one cannot divest himself by his own act. Only the 
operation of time or of nature or the act of the law or of some 
other person can bring it to an end. For example, the minor 
must come of age, the alien must be made a citizen by law, 
the slave must be set free by his master. In the maturity of 
Roman law marriage did not create such a status. The rela- 
tion might be terminated by mutual consent or by repudia- 
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tion of it by either party. The modern law throughout the 
Christian world is very different. It is based on the law of 
the church and followed from the theory of the canonists as 
to the indissolubility of a consummated marriage. After the 
Reformation, Protestant countries began to allow divorce. 
But the doctrine had become established that marriage 
created a status which could only be terminated by nature or 
by the law. Hence the modern world (except present-day 
Russia) has not gone back to the free marriage of the 
maturity of Roman law. The universal conception of the 
church law has endured, although the local divorce laws of 
today show every conceivable variation of procedure and of 
substantive grounds. The contrast suffices to indicate some- 
thing of the part which the ideal of a universal law of a uni- 
versal church has played in shaping the law of today. The 
resulting legal theory of marriage seems to be as stable and 
enduring as that of divorce is unstable and unsatisfactory. 
Again, the ideal of universality, the ideal of law developed 
in the universities with theological premises and the doctrine 
of the church behind it, led to an academic teaching of one 
law which enabled the law in each locality to develop rapidly 
and yet assuredly by availing itself of the best of juristic 
activity everywhere. The juristic thought of any part of 
Christendom was available in every other part. Students 
from every land went to the great universities of the time 
and came back with a fund of ideas of justice according to 
law transcending the local customs and institutions of the 
feudal jurisdictions of the time. How this operated to create 
law instead of multiplying laws is brought out in the subject 
of what we call conflict of laws. When each feudal jurisdic- 
tion had its own peculiar local customary law and each 
Italian city-state its own local statutes, with the growth of 
commerce and business enterprise questions arose contin- 
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ually as to what law governed a particular transaction or 
situation as between the different local customs or local 
statutes where some of the parties lived or some part of the 
transaction took place or something was to be performed. 
Clearly a workable solution had to be on universal lines. 
It had to be one which would be accepted in all the jurisdic- 
tions concerned. The universal idea was therefore exception- 
ally well fitted to be the background of a solution. The 
medieval academic jurists drew a theory so well on simple 
lines generally acceptable, that the law throughout Christen- 
dom has kept to those lines ever since. That the conflict of 
laws, continually more in evidence in an era of nationalism 
and aggravated by the idea of law as whatever is done 
officially in the particular time and place—that this conflict 
of laws is not a conflict of law is due chiefly to the universal 
ideal taught to medieval lawyers by the church. The uni- 
versal principles of Christian conduct, backed by the author- 
ity of the local political organization, was the idea which 
made possible the two great systems of law by which civil- 
ization is maintained and furthered in the world today. 

A universal law of marriage and a universal doctrine as to 
the conflict of laws are by no means all that the Christian 
idea of universality did for modern law. In the Middle Ages 
the sea law and the law merchant were thought of as bodies 
of universal law like the Roman law and the canon law. The 
church insisted on good faith in transactions and furthered 
movements for uniformity in customs of trade and com- 
merce. It came to be assumed as a matter of course that 
commercial law must be as universal as commerce. In spite 
of the rise of nationalism and resulting cult of local laws, 
admiralty and the law merchant have kept much of the uni- 
versality which was impressed upon them through the 
medieval universities in which the law of the church and the 
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lay law were taught side by side on a common background 
of Christian theology. 

A second idea which the law of the modern world owes to 
the church is the idea of reasoned development and applica- 
tion of authority. In the chaos and anarchy of the earlier 
Middle Ages the church alone made for stability and security. 
In the Anglo-Saxon laws the King does not command his 
people as subjects. He exhorts them as Christians to keep 
the peace. While the Roman empire was still developing in 
strength the church was a growing force for social control. 
As the empire decayed, the church more and more took over 
the work of its legal order in adjusting human relations and 
guiding human conduct. When the Roman empire in the 
west fell and no general political organization of society took 
its place, the church remained more and more carrying on the 
fundamental task of civilized society, the orderly securing of 
competing interests and claims and demands of individuals 
so as to satisfy them as far as may be with a minimum of 
friction and waste. 

Christians had been taught not to go to law with each 
other and so avoided the courts of the state and went instead 
to the overseer or bishop of the local flock. Gradually they 
developed what became a system of law depending for its 
enforcement upon excommunication. By 500 A.D., a gen- 
eration before the codification of Roman law by Justinian in 
the east, there was a book collecting the canons or precepts 
of church law promulgated by the councils of the church. 
There was another such collection in the seventh century and 
another containing much apocryphal material in the ninth. 
We must remember that local feudal tribunals were admin- 
istering a local customary law. Roman law was known only 
in abridgments of abridgments. There were no effective 
organs of legislation for politically organized society. At the 
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end of the ninth century Alfred, compiling the customs of his 
kingdom, told his people that he “durst not set down much” 
of his own. The time of conscious constructive lawmaking by 
lay lawmakers was far in the future. 

Thus it was the church that made for universality and so 
for the uniformity and predictability in adjusting relations 
and ordering conduct demanded by the economic order in a 
civilized society. It made for these things by enjoining and 
enforcing courses of conduct called for by Christian morality. 
As the social order grew in complexity and questions of 
detail as to relations and items of conduct multiplied, there 
began to be manuals of church law. These are known as 
far back as the tenth century. Inthe twelfth century Gratian 
compiled the canons and other materials in what became 
the foundation of the body of the canon law. It was studied 
and commented on in the universities and was followed by 
collections of the decisions and legislation of the later Popes 
and so grew into an elaborate body of law, not complete 
until the beginning of the fourteenth century. We need 
to remember that the canon law was mature as a modern 
system on many points of the law governing the relations of 
man with man long before the modern Roman law and very 
much longer before the English common law had reached a 
like development. 

For a thousand years from the breakdown of the Roman 
empire in the west to the Reformation, men valued their 
relation to the spiritual. For nearly four hundred years 
after the Reformation they valued liberty, giving it a spirit- 
ual value. Law was to secure liberty. Constitutions were 
to be guarantees of liberties, not merely frames of govern- 
ment. A new idea, to compete with the idea of liberty, 
begins with Marx, about the middle of the nineteenth cen- 
tury, when he interpreted history as the record of the 
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progressive unfolding or realizing of the idea of a maximum 
satisfaction of material human wants. The relation of man 
to the spiritual has no place in this conception of life. Like- 
wise liberty, which interferes with a maximum efficiency of 
satisfying material wants, can find no place. Hence fashions 
of thought of today, deriving directly or indirectly from 
Marx, are scornful of the ideas which had given continuity 
to social and legal development from the time when order 
began to arise from the wreck of the empire in the west. 
But behind those ideas, if we look at them from an earthly 
standpoint only, is the idea of civilization, the idea of raising 
human powers to their highest possible unfolding, the idea 
of the maximum of human control over external nature and 
over internal nature, which has enabled mankind to inherit 
the earth and to maintain and increase that inheritance. 

Control over external nature, which has made such strides 
in the immediate past and of which we make so much today, 
rests upon the control over internal nature which has made 
it possible for men to set themselves to the task of harnessing 
physical forces to their use. Behind this control over human 
nature is social control, and for ages that has been chiefly 
control through law. What then is behind law? Men began 
to think about such things again in the twelfth century, after 
philosophy had been long in abeyance. In the beginnings 
of law in the modern world the church taught, and lawyers 
learned from the church and have since assumed, that what 
lay behind law in all of its senses was authority. Law must 
rest on some ultimate unchallengeable authority above the 
reach of the arbitrary will or caprice of any man or set of men. 

In the Middle Ages there were taken to be three bases of 
authority: the Bible and the writings of the fathers of the 
church, the legislation of Justinian, the Christian lawgiver, 
and Aristotle, or at least the logical philosophical method 
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derived from him. These were to be interpreted and applied 
but not questioned. For the universal canon law the Bible 
was the ultimate authority. For the universal civil law 
Justinian provided the authoritative materials. For both 
Aristotle provided the authoritative technique of interpret- 
ing and applying them. The scholastic philosophy, the 
philosophy of the medieval church, gave to both the canon 
law and the civil law organization, and definition to the ideal 
of authority, and thus enabled jurists to go forward with 
confidence in the development of the received legal materials. 

Following a period of anarchy and disunion and violence, 
men sought order and organization and peace. They sought 
a philosophy which would bolster up authority and put in 
rational form the need of imposing a legal yoke upon in- 
dividuals and of keeping down anti-social activities. Scholas- 
tic philosophy, with its reliance on dialectical development 
of authoritatively given premises, its faith in formal logic, 
and its central problem of putting reason as a foundation 
under authority, responded well to these demands. It was 
the theological philosophy of the church which enabled the 
commentators of the fourteenth and fifteenth centuries to 
put the Roman law of Justinian in a form to be received and 
administered in the Europe of seven centuries later. It was 
in the form acquired during this period, and chiefly in the 
form of the commentaries of Bartolus, that Roman law spread 
over Europe from the fourteenth to the sixteenth century. 
The commentators used the ideal of authority to make law 
out of the only materials at hand which could claim some 
universal validity. Thus the ideas of universality and of 
authority were behind the establishing of what is now the 
legal system of more than half of the world. 

But there was other work for the idea of authority to do, 
and it achieved the task through the theologian philosophers 
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of the later Middle Ages. Reason was appealed to in order 
to sustain authority. The thirteenth and fourteenth-century 
philosophers of the church had to demonstrate the basis of 
-authority of man-made laws, and the basis, as men then 
thought, had to be one of unchallengeable authority. They 
had to reconcile, if they could, the ideal of the King or the 
state ruling by and under the law with the ideal of a universal 
law of the universal empire enacted by a Christian Roman 
emperor. The philosophers’ solution of the apparent con- 
tradiction between the ideal of law as the ascertained and 
declared justice and truth of the Creator, and the ideal of 
law as the enactment of a Roman emperor was a theory 
of eternal law, the reason of the divine wisdom governing 
the universe, and of a natural law, proceeding ultimately 
from God, but immediately from human reason and govern- 
ing the actions of men only. The positive law, the enacted 
law promulgated by sovereigns, was a mere recognition and 
declaration of the natural law which was above all human 
authority. When, however, we have positive law so estab- 
lished, we have something authoritative, something which 
we can postulate as of final authority, the content of which 
we can develop analytically and by logical unfolding. The 
method of postulating an authoritative text and interpreting 
it, as the medieval lawyers worked it out as a received ideal 
on the analogy of authoritative interpretation of the Bible, 
has endured as part of the legal equipment of the modern 
world. The Middle Ages left as a permanent contribution 
to the science of law the method of insuring certainty and 
stability by logical development of the content of authori- 
tatively established precepts. We owe this method, the 
oldest, most generally used, and most effective instrument 
in the lawyer’s tool box to the jurist theologians, and theo- 
logian philosophers of the church, working side by side with 
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the lawyers who as doctors of the civil as well as the canon 
law shaped the formative modern Roman law. 

A third great idea which modern law received from the 
medieval church is the idea of good faith. In a developed 
economic order men must be able to assume that those with 
whom they deal in the ordinary intercourse of society will 
act in good faith and so will make good the reasonable expec- 
tations created by their promises or other conduct. It is a 
long time, however, before the legal order gives much 
security to this assumption. The first function of the law 
is to keep the peace and a long struggle between kin organiza- 
tion and political organization keeps the law confined to a 
relatively narrow field of social control in the earlier stages 
of its development. After the state has become the para- 
mount agency of social control, and the law has developed 
as a specialized form of social control through the force of 
politically organized society, the law moves slowly in the 
field of enforcing promises, which had been left to religion 
and the pressure of public opinion. Roman law in its 
classical period was very far from enforcing promises simply 
as such. In the course of centuries the sphere of enforceable 
agreements and promises had widened without any idea of 
a general enforcement of them. Forms had relaxed and in- 
formal categories had been added, but when Justinian codi- 
fied the law in the sixth century there was still no general 
principle that promises were to be kept. Indeed, the Roman 
law handed down two ideas which have embarrassed the law 
and thought about the law ever since. One is an idea that 
there are and ought to be possible and permissible promises 
and agreements intentionally made with an expectation of 
performance which are not recognized by law. Another is an 
idea that there must be some reason for legal enforcement of 
promises and agreements other than the making of them and 
the reasonable expectation they create. 
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On the fall of the western empire there was a long interval 
of retrogression in the adjustment of relations and regulation 
of conduct by politically organized society. The law of the 
Germanic peoples who had invaded western Europe knew 
only of primitive types of contract derived from the custom 
of giving hostages or pledging oneself as a hostage for the 
keeping of a promise. The Christian went to the Bishop, and 
the Bishop enforced, not the legal duties enjoined by the 
Roman law, but the moral duties incumbent upon Christians. 
For centuries the Bishops and the church courts were the 
effective agencies of upholding civilization through social 
control of relations and of conduct. Performance of promises 
and agreements was exacted of the Christian by the church 
courts on the basis of Christian morals without regard to 
form, and without looking to the legal reasons for enforce- 
ment in the categories of enforceable contract in the Roman 
law. A council of Carthage in the fourth century laid down 
that agreements, even bare agreements not recognized by the 
civil law, were none the less to be observed. Gregory the Great 
(A.D. 600) laid down that the judge should bestir himself 
vigorously to see to it that promises be performed. In the 
thirteenth century, when the Decretals of Gregory [X were 
repeating these pronouncements, the customary law of the 
time called for forms or special reasons for enforcement. In 
contrast, the law of the church started with the proposition, 
denied by the Roman law, that obligation arose simply from 
consent. In the eyes of the church the man who did not keep 
his promise committed a sin. He incurred ecclesiastical pen- 
alties. All forms, in the view of the church law, were super- 
fluous. The only condition of validity was that the purpose 
of making it should be lawful and moral. While the modern 
Roman law, developing in the universities, was still in a stage 
of strict law and ignored the moral aspects of transactions 
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and situations; while the narrow ideas of the Geimanic law 
as to enforceable agreements were still adhered to in the lay 
tribunals, and the lay law was seeking certainty through rule 
and form, the church held it not so important that rules be 
certain as that men’s conduct be certain and were enforcing 
moral duties of good faith as legal duties. 

In the modern Roman law, under the influence of the law 
of the church, reason for making a promise became reason 
for enforcing it. Intent to incur an obligation was a reason 
for making it and so a reason for enforcing it. The extension 
of the idea of good faith over the whole domain of legal trans- 
actions, which sets off the modern Roman law from the 
Roman law of antiquity, is due not to a straight-line evolu- 
tion from the Roman texts but to the influence of the 
church, contact with the canon law, and the identification 
of the legal with the moral and consequent stress upon good 
faith in the doctrine of natural law. 

In the canon law the pressure of the church was brought 
to bear upon a promisor to compel him to keep his word. 
Ecclesiastical censures, penances, and in grave cases an 
ultimate excommunication coerced a specific performance of - 
what he had promised unless in some particular case exact 
performance in kind had become impracticable or would 
operate inequitably. It was otherwise in the Roman law. 
The Romans held that every obligation must have a pecu- 
niary value. It was enforced normally by a judgment for 
that value. Here, again, the idea of the church has pre- 
vailed. In the modern Roman law, unless there are reasons 
to the contrary, the promisor must perform as good faith 
dictates. 

In Anglo-American common law we have not progressed 
so far. ‘The reason seems to be that in England there was 
less contact with and influence of the law of the church. In 
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1164, in the compromise between Henry II and the church 
called the Constitutions of Clarendon, it is provided that 
“pleas concerning debts shall be in the jurisdiction of the 
King irrespective of whether they were accompanied by a 
pledge of faith or not.” English law was taught and lawyers 
and future judges were trained in the professional societies 
of lawyers, the Inns of Court; not in the universities as on 
the Continent. Thus the contact of church law and lay law 
which was so close where civil law and canon law were taught 
and commented on by the same teachers or by teachers side 
by side in the universities was wanting in England. The 
significant development of our common law begins in the 
thirteenth century. The common law as to contracts had 
been cut off from influence of the church law a century 
before. 

But while the church had no influence to speak of upon the 
common law of contract, it had a decisive and salutary 
influence in giving us, through the Court of Chancery, a 
category of fiduciary obligations, arising from relations of 
trust and confidence, in which duties of good faith are main- 
‘tained and enforced to the utmost and specific enforcement 
of what the moral duty calls for is the rule. The clerical 
chancellors enforced duties of good faith against fiduciaries 
because, as a clerical chancellor put it in the reign of Henry 
VII, “every law is or ought to be according to the law of 
God.” A great department of our modern law in the Eng- 
lish-speaking world has been built upon this foundation. 

A fourth great idea which the law owes to the medieval 
church is that of a fundamental ideal law, usually spoken 
of as natural law. The teachers of the civil law in twelfth- 
century Italy repeated for a time the first stage in the 
development of law by lawyers in working out rules by 
drawing distinctions between texts and formulating princi- 
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ples behind the distinctions and reducing the principles to 
maxims. Long before this the church had been insisting upon 
something more than rules. It had been urging moral 
principles and moral conceptions, and building a body of 
law by means of them. Most of all, however, the lawyers of 
the church and the theologian philosophers of the church 
took over from the Roman law the idea of natural law—the 
conception of an ideal law fundamental for all social control 
by politically organized society—and made of it the chief 
instrument of creative lawmaking and the great liberalizing 
agency in law for the modern world. 

In the teaching of the fathers of the church, while the 
authority of the ruler was sacred, it was the task of the ruler 
to uphold justice and righteousness and hence one was not 
truly a ruler unless he governed his people righteously and 
with equity. This theological political doctrine was well 
developed in medieval political thought by the ninth century. 
Later it becomes important as a legal doctrine. In both 
aspects it has played an important rdle in shaping the law 
under which we live. 

As a theory of a fundamental higher law limiting the action 
of rulers and ruling authorities of every description and 
requiring them in medieval phrase to rule under God and the 
law, it has given direction to the development of public law 
in the English-speaking world and has been a controlling 
force in our American constitutional law. As a theory of an 
ideal body of principles discoverable by reason to which 
lawmaking and the interpretation and application of legal 
precepts ought to conform it has been a force for liberaliza- 
tion of the legal system in two eras of growth, the develop- 
ment of equity and absorption of the law merchant in seven- 
teenth and eighteenth-century England and the making over 
of the received English law in nineteenth-century America. 
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In the sixteenth century there were jurists who sought to 
divorce from theology and religion the ideal law, the body 
of rationally discovered principles to which law and law- 
making ought to conform. In the nineteenth century there 
were those who ought to divorce law from the ideal and 
make it rest wholly upon the force of politically organized 
society, or of those who exercise its powers. In the present 
century there are those who seek to divorce the adjustment 
of relations and ordering of conduct from law and leave only 
a regime of force applied to each case as it arises and acting 
without ideal objective or reasoned guides to decision. To 
them law is a disappearing phenomenon. One of them, 
indeed, considers it only a superstition. Even among those 
who do not go to the extreme and reject law as meaning 
anything other than what is actually done officially in adjust- 
ing relations in some particular time and place, the ideas 
which came into the law from the medieval church are under 
attack. Nationalism has buffeted mightily against the idea 
of universality. Impatient reformers have heavily bom- 
barded the idea of authority. The analytical jurist who can 
only see law as an aggregate of laws and thinks of a law as a 
threat of definite detailed constraint by those who wield the 
force of politically organized society, attached to a pro- 
nouncement as to a definite detailed state of facts, rejects the 
idea of good faith and all standards containing a moral 
element coming down from a loose-thinking, superstitious 
past. The skeptical realist sees in natural law a superstition 
piled on another superstition, hardly worth the trouble of 
combatting it. Thus the ideas handed down to modern law 
by the medieval church are all under violent attack. But so 
is the law itself; and in the land where the disappearance of 
law has been preached most zealously, so is religion and all 


its works. 


II 
PURITANISM AND MODERN LAW 


HAVE spoken of the réle of religion in the reorganization 

of society in the later Middle Ages, when a stable legal 
order replaced the anarchy of the centuries following the 
downfall of the empire in the west. A new era of reorganiza- 
tion supervenes following the Reformation. It would be 
more true to call each an era of organization. No doubt in 
one aspect it is possible to think of the Reformation on a 
destructive side. But following the decay of the relationally 
organized society of the Middle Ages, society was gradually 
reorganized by organizing it on the basis of the free indi- 
vidual carving out his place in the world for himself, and 
exerting his will actively in all directions to acquire in compe- 
tition with his fellows. In this era, too, religion shaped the 
ideal to which men adjusted relations and ordered conduct 
for at least three centuries to come. 

Many causes were behind this social reorganization and 
the new legal order that grew out of it. On the economic 
side there was the discovery of the new world and the 
opportunities thus afforded men of finding new places for 
themselves and pursuing new activities, of exploiting natural 
resources in new domains, or of pursuing an expanding and 
constantly widening trade and commerce. On the cultural 
side there was the boundless faith in reason that came in with 
the Renaissance and led presently to a like boundless faith in 
individual reason. Out of this came the doctrine of individual 
free interpretation of authority, leading on the political side 
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to the Whig dogma of the right of revolution, and on the reli- 
gious side to non-conformity. The individual man as the 
moral unit became the unit for religious organization and 
thence the legal unit. An ideal of men in relation was 
replaced by an ideal of men freely asserting themselves in a 
society organized on the basis of independent individuals. 
We are inquiring about a powerful element in the back- 
ground of social control. In part, no doubt, this background 
is a matter of habits or tendencies formed or acquired in our 
formative years, and the systems which operate in this back- 
ground—religion, home influence, ethical custom, the senti- 
ment of our neighbors as to things which are done and things 
which are not done—have to do with giving direction to 
these tendencies. But beyond this a decisive factor in our 
efforts to maintain, further, and transmit civilization is to be 
found in ideals, both generally received ideals and individual 
ideals, of social life and social institutions and social activi- 
ties as they should be. Let us use a more concrete word. In 
their origin ‘‘idea”’ and “ideal” mean “picture.” Let us say 
picture. Let us say that in what we do individually and 
collectively we are guided sometimes consciously and many 
times, or in large part, unconsciously by a mental picture, 
more or less definite, of things as it seems to us they ought 
to be. Take the example that used to be put by the old-time 
philosophers. The old-time smith has his tools and a piece of 
steel. Also he has in his mind the picture of a saw. He 
applies his tools to the steel and fashions it to the picture. 
Thus the picture is made real in the completed saw. It is 
true today we do not go to a blacksmith to have him make 
us a saw. We buy one at the hardware store. Yet the 
process is essentially the same; only a bit more complicated. 
Today the draftsman in the factory has a picture of the 
machinery which will make saws. He constructs blueprints 
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from his pictures of the machines and of the saw, and ma- 
chines and saws are made to those pictures. The picture is 
one degree further removed from the result. On every side 
of human activity such pictures enter into everything that 
we do. 

What has just been said is especially true of the law. In 
any complete view of the materials of decision one must not 
fail to take account of the body of received ideals, quite as 
authoritative as the precepts of the law themselves, which 
determine the starting points of legal reasoning, the course of 
that reasoning, and, indeed, often the whole process of what 
we call interpretation and application. In English we have 
the two words “right” and “law,” where the languages of 
Continental Europe have but one—droit, diritio, derecho. 
Thus there is no conscious ethical element in the terminology 
of English law and its derivatives. As Mr. Justice Holmes 
put it, we have washed our terminology in cynical acid. 
Nevertheless, the ethical element is there, not in the termi- 
nology indeed, but in the body of authoritative materials of 
determination, in the form of a definite body of received 
ideals, as well established and quite as efficacious in the 
results as the rules and principles we commonly think of as 
making up the law. This body of ideals, handed down in the 
law books, read by students, and taught consciously or un- 
consciously by law teachers as part of the fundamenta of 
legal thinking, is much more long-lived than particular rules 
of law, and the ideals are much more far-reaching in their 
results. 

Here, in the past, has been the vital point of contact be- 
tween law and religion. If the immediate ideals, the ideals 
of this or that institution or of this or that particular phase 
of social control are often no more than idealizings of fea- 
tures of the actual legal system in which the particular jurist 
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was trained and with which he is familiar, the ultimate ideal 
which gives shape to these, which governs in interpretation, 
in choice of analogies and starting points, and determines the 
application of standards, is or at least has been in the past 
fashioned to the religious ideas of the time and place. Very 
likely the realist thinker of today will seek to give us an 
economic interpretation of religion in this connection. Very 
likely, for example, he will tell us that it was the economic 
environment of the American pioneer in our formative era 
that made him a Puritan. But those who settled the new 
world were Puritans before they were pioneers. 

It is important to notice four points of contact between 
law and morals, that is, four points at which the ideal ele- 
ment is controlling. The first of these is judicial finding of 
law, the supplying of rules for new cases or new phases of old 
cases, by the technique of development of rules out of the 
authoritative legal materials. This involves a choice of 
starting points for legal reasoning. It often involves a choice 
between competing analogies of equal authority with no 
authoritative precept to dictate the choice. The analogy 
which will yield a result in accord with the received ideals of 
the legal system is sure to be chosen. Again, there is a point 
of contact in interpretation, in ascertaining the meaning to 
be given to a particular legal precept. In a general way of 
putting it, the doctrine is that if the literal wording of a 
precept and the context do not yield a clear and satisfactory 
meaning, resort is to be had to the intrinsic merit of the 
several possible interpretations. But there is no rule telling 
when an interpretation is to be held satisfactory and no hard 
and fast measure of intrinsic merit of interpretations to be 
applied like a rule of law. Satisfactory means satisfactory to 
the sense of justice, ethically satisfactory. Intrinsic merit 
means intrinsic ethical merit. But these questions are not 
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for that reason wholly at large. The sense of justice, the 
feeling as to ethical merit are referred to the received, 
authoritative ideal of the legal and social order. Third, there 
is a point of contact in the application of standards, that ts, 
of authoritative definings of limits of conduct within which 
one who is carrying on some course of conduct must confine 
himself or to which he must conform on peril of liability if 
he neglects or fails. There is a moral element in these 
standards, e.g., in such standards as due care in what one is 
doing so as not to cast an unreasonable risk of injury on 
others, or of fair conduct on the part of a fiduciary, or of fair 
competition in business. These standards are applied accord- 
ing to the circumstances of particular cases exactly as in case 
of a moral precept. Fourth, there is discretion. That is, 
some matters are expressly committed by the law to the 
personal opinion of the judge in the individual case. In cases 
left to his judicial discretion, he must be guided by principles 
in his exercise of the discretion. In cases left to his personal 
discretion, however, he is free to follow the dictates of his 
own conscience and judgment. Here, again, the only check 
upon his exercise of the power conferred on him is moral. In 
each of these four points of contact between law and morals 
the decisive factor in judicial determination is the ideal ele- 
ment in law. The background of judicial action is the 
received picture of an ideal social order. If it is to some 
extent an ideal picture of the existing social order, it is one 
which in the past was largely drawn by religion. The ideal 
element in a legal system requires a critique, requires defining 
and systematizing no less than the precept element. It is by 
furnishing this critique and providing a criterion of definition 
and system that religion has been a directing force in periods: 
of transition from one social order to another in legal history. 

Greek philosophers thought that the end of social control 
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was harmonious maintaining of the social status quo. They 
might first idealize the status quo. But given the ideal Greek 
city-state, the task of social control was to keep things as 
they were. Every man was to be assigned to the place in 
the social order for which he was best fitted and was to be 
held there. He was to be kept in his appointed groove so as 
to avoid friction with his fellows. Thus a perfect harmony 
and unity would characterize both the state and every one 
in it. This way of thinking grew out of the political condi- 
tions in the Greek city, the perennial contests between the 
oligarchies and the demos, and the chronic difficulties with 
ambitious men seeking to set up extra-legal dictatorships. 
The Roman jurists made this ideal of social control into an 
ideal of the legal order. There was a regime of adjusting 
relations and ordering conduct set up in order to assure a 
harmonious maintaining of the social status quo. Men were 
to be constrained to live honorably, not to injure others and 
to give to every one his due. For a time the Germanic peo- 
ples who invaded the empire brought back the primitive 
conception of merely keeping the peace, but the later Middle 
Ages accepted what was found in the Roman books, as some- 
thing given by authority. To Thomas Aquinas, as to Cicero, 
to the classical Roman jurists, and to Justinian, the principle 
of justice is to give to every one his own as the social organ- 
ization has determined it. This ideal was accepted as pre- 
scribed by authority. But it was eminently suited to a 
relationally organized society. The idea of securing to every 
one a maximum of free individual self-assertion, which came 
later, was not adapted to the Middle Ages. 

At the Reformation, the main purpose of the Protestant 
jurist-theologians was to throw over the authority of the 
church and set up the authority of the state. Hence they 
insisted on a national instead of a universal law and on 
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replacing the universal empire of the Roman law and the 
canon law by the civil law of each state. The legal system 
was to rest on the authority of a divinely ordained state, not 
on an authoritative universal law. This followed from the 
break with authority which substituted private interpreta- 
tion, each individual Christian for himself, for authoritative 
universal interpretation by the church. The logical exi- 
gencies of this demand for private interpretation led to a 


claim of independence in politics no less than in creed and 


led inevitably to the opposition of the abstract man to 
society which reached its full development in juristic thought 
in the eighteenth century. 

Immediately it led to a transition from natural law, ideal 
legal precepts discovered and demonstrated by reason, to 
natural rights, ideal qualities of the ideal man, whereby he 
ought to have certain things and be able freely to do certain 
things, which the ideal system of precepts fully secured and 
the positive law of each state must declare and maintain. 
These natural rights were put by the Englishman and by the 
English colonists in America as liberties. They steadfastly 
claimed and declared liberties. Their first statute books were 
called books of laws and liberties, and their bills of rights 
were bills of liberties. Indeed, right and liberty seemed to 
them inseparable. In each case we were thinking of the free- 
willing man and his freedom to do what his conscience and 
the word of God, as his reason interpreted it, told him it was 
right that he should do. Natural rights are not popular 
today. It has been said that the natural rights of man have 
shown that they could be as tyrannous as the divine right of 
kings. As they lost their ideal quality and came to be 
thought of as authoritatively ascertained and delimited by 
legal precepts and became a sort of positive natural rights in 
the last century, they became too rigid and absolute to 
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maintain themselves. But it is worth while to ask ourselves 
what we have taken on in their place. Natural rights were 
the rights of all men guaranteed to all men. Instead we now 
have, in the most persistently urged theory of the moment, 
the self-interest of a class asserted and to be asserted as such 
and valid to the extent that it can force itself upon others 
through the power of politically organized society. The one 
is an ethical theory, holding that what ought to be should be 
set up as what is. The other is a materialist economic theory, 
disclaiming all questions of ought to be, and asserting that 
law is whatever is done officially and that a class which can 
control the force of politically organized society, using that 
force to its own ends, formulates those ends in what it calls 
rights and that is all there is to it. 

It ought not to be necessary to go to such an extreme by 
way of reaction from the extreme abstract individualism of 
the nineteenth-century development of natural rights. The 
best thought of today is able to take account of opposing 
ideas, recognize the validity of each, and find a means of 
admitting each and effecting some reasonable compromise 
instead of assuming that only one can possibly be admitted, 
that one must be absolutely true and hence the other abso- 
lutely false. The best thinkers have ceased to assume that 
opposing ideas necessarily destroy each other, if each is 
recognized, or to insist upon complete receiving of the one 
and rejecting of the other. Hence we are not bound to 
renounce our legal and political legacy from the Reformation 
and the Puritan revolution because competing ideas have 
come into currency, the validity of which we cannot wholly 
deny. Some of the neo-idealists in legal and political philos- 
ophy have seen this in recent years with respect to the nine- 
teenth-century opposition of individualism and collectivism, 
of a maximum of free individual self-assertion as the highest 
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legal and political good, on the one hand, or a maximum of 


power, efficiency and control in the politically organized so-- 


ciety as the highest legal and political good, on the other 
hand. They have seen that it is not necessary to make an 
out and out choice once for all between nineteenth-century 
abstract individualism and nineteenth-century orthodox so- 
cialism as inevitable alternatives. They have perceived that 
it is quite as possible to recognize both individual personality 
values and community values by reckoning both in terms of 
civilization values. Lawyers have learned this by experience 
a long time ago as they were confronted with the practical 
necessity of reconciling the general security and the indi- 
vidual life. Responsibility for culpable conduct only and 
responsibility without fault in order to maintain the general 
security are logically incompatible. Nevertheless, the law 
has been able to give effect to each without impairing too 
much of the other. Free spontaneous individual initiative 
and ordered cooperation are both agencies of civilization 
and looked at in terms of civilization one does not negate the 
other. Hence one is not fighting a hopeless rearguard action 
or bewailing a lost cause when he ventures to appreciate the 
contribution of the Puritan to the law and politics of the 
last century. Looked at under the aspect of eternity it needs 
no defense. 

In the maturity of our law in the nineteenth century the 
watchwords are equality and security. Equality is thought 
of in two aspects: equality of operation of legal precepts and 
of application of the force of politically organized society and 
equality of opportunity. Security, likewise, has two aspects. 
It includes an idea that every one is to be secured in his 
interests against aggression by others, and an idea that 
others are to be permitted to acquire from him or to exact 
from him only through his will that they do so or through 
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his breach of rules devised to secure others in like interests. 
The Puritan believed in equality and security maintained by 
law as enjoined by the reason of the divine wisdom governing 
the universe. Hence his ideal of the judicial process was a 
regime of objective decision by applying an authoritative 
technique to authoritative precepts promulgated in advance 
of controversy. As it was put in the Massachusetts bill of 
rights: “Each individual of the society has a right to be 
protected by it in the enjoyment of his life, liberty, and 
property according to standing laws.” 

It was chiefly on this ground that the Puritans and Non- 
Conformists objected strenuously to English equity. In the 
administration of equity the Chancellor employed a large 
measure of discretion. It was not until the crystallization of 
equity in the nineteenth century that a Chancellor could say 
that the doctrines of his court “ought to be as well settled 
and made as uniform almost as those of the common law, 
laying down fixed principles, but taking care that they are to 
be applied according to the circumstances of each case.” In 
the Long Parliament the Commons voted to abolish the 
Court of Chancery, and colonial Massachusetts and colonial 
Pennsylvania steadfastly rejected equity. Indeed, Pennsyl- 
vania did not give her courts equity jurisdiction as such until 
the fourth decade of the last century, nor did Massachusetts 
complete her grudging doling out of equity jurisdiction to her 
courts until the last quarter of that century. If it is said 
that this is not the whole story, that opposition to equity was 
something more than theoretical, I grant that there was an 
administrative element in the beginnings of the Court of 
Chancery which was likely to be obnoxious to Englishmen of 
any creed as it was manifest down to the middle of the 
eighteenth century. In one of the tracts of the period of the 
Commonwealth it is said that the strict law, even if defective 
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“vet had some certainty,” whereas Chancery sought, ‘“‘under 
a pretense of conscience, to devolve all causes on mere will.” 
No less than Chancery, all the administrative tribunals which 
multiplied in Tudor and Stuart England were inclined to act 
more or less arbitrarily. Certainly equity was for a long time 
extravagant in an officious kindness in making peoples’ bar- 
gains over for them and resettling their trusts for them. No 
doubt the American colonies opposed equity in part at least 
because of extravagant exercise of equity powers by royal 
governors as Chancellors. But it should be noted that it was 
the Puritan Revolution which curbed the arbitrary action of 
seventeenth-century administrative tribunals and did away 
with those of most significance. Also it was in the New 
England colonies and Pennsylvania that attempts from Eng- 
land to set up courts of equity in the new world were success- 
fully resisted. Puritan and Non-Conformist took their reli- 
gious views very seriously. They carried them into their 
political views, and theories of government and of the exer- 
cise of the powers of politically organized society were much 
more to them than mere theories. When they stood out 
against arbitrary administration of governmental power they 
felt that they were asserting eternal verities and striving in 
the cause of reason and the will of God. 

Lord Acton tells us that “the rise of those whom we call 
Congregationalists when we think of them as a church and 
Independents when we mean a party,” was not merely an 
event in the history of religion. It was, he says, “‘a political 
event .. . which profoundly influenced the modern world.” 
Hence, he goes on, “this epoch is more fitly called the Puritan 
Reformation than the Puritan Revolution.” For the sig- 
nificant achievements of these sects were in church govern- 
ment rather than in theology. They did not admit the 
finality of doctrinal formulas, but awaited the development 
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of truths to come. But what made them a power for a new 
era in politics and in law was their church polity. Each 
congregation, united by ‘“‘a willing covenant of conscious 
faith,” governed itself independently, and every member of 
the church participated in its administration. The church 
was not to be governed by the state nor by bishops, but by 
the people of whom it was composed. As Lord Acton says of 
it, it was “the ideal of local self-government and of democ- 
racy.” We can understand how those bred in such a polity 
in what they took to be the most serious organization in 
which men could engage, were zealous upholders of trial by 
jury, were unwilling to have verdicts of juries reviewed by 
judges, and conceived of an appeal from the judgment of a 
court as best disposed of by trial to another jury in the 
higher court. The chief exponent of the doctrine that juries 
in criminal cases are judges of the law as well as of the facts 
was a Chief Justice of Massachusetts. 

To the Puritan, then, as each man was an equal unit before 
God, so he should be before the state and the law. As John 
Robinson, the great preacher of the Pilgrims, put it, we are 
with one another, not over one another. There is to be 
consociation, not subordination, an equal is to apply objec- 
tively the predetermined precept to an equal; not a superior 
to apply his will to the conduct of an inferior. Subjection of 
the will of one to the arbitrary will of another was abhorrent 
to the Puritan. He waged a constant and consistent warfare 
upon institutions which seemed to him to involve any such 
subjection. The exposition of the common-law rights of 
Englishmen in Lord Coke’s commentary on Magna Carta 
appealed to him as the sort of system of predetermined 
precepts, limiting the power of the magistrate to defined 
situations, treated by a defined technique, by which alone 
one free and equal human being could be trusted or allowed 
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to judge another. The fundamental thing was to declare 
men’s liberties, not to define social ends and set up adminis- 
trative tribunals to give effect to those ends in the most 
efficient way. 

In passing it should be noted that Kant, who formulated 
the nineteenth-century theory of justice in what is probably 
its final form, was brought up in a Pietist household. The 
Pietists, like the Puritans, believed in a congregational 
church government, and this belief had the same effect, 
apparently, of emphasizing individual personality values in 
the one case as in the other. At any rate, the personalism, 
as it is now called, which reckoned both community and 
civilization values in terms of personality values and took 
free individual self-assertion to be the highest political and 
legal good, was put by Kant in a formula upon which meta- 
physical jurists and positivists rang changes in the last cen- 
tury without any substantial improvement or modification. 
According to Kant we have in right and law “‘the sum of the 
circumstances according to which the will of one may be 
reconciled with the will of another according to a common 
rule of freedom.”’ Can we doubt that John Robinson would 
have nodded at this and added a hearty “amen?” This 
exaltation of individual personality values, along with mak- 
ing of the moral unit, the individual free man, the political 
and legal unit, entered into our American law in the forma- 
tive era as an essential element in the received ideal. ‘“The 
theory of our governments, state and national,” said Mr. 
Justice Miller in 1875, ‘is opposed to the deposit of unlimited 
power anywhere. ... There are limitations on such power 
which grow out of the essential nature of all free govern- 
ments.” 

This rooted objection to anything that looked in any way 
like caprice or individual will in the legal adjustment of 
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relations and ordering of conduct was reinforced by the 
Puritan’s habitual reading of the Old Testament in which 
ordinances and laws and a certain objective administration 
of justice were regularly praised and the certain and just 
judgments of the Lord were held up as a model and con- 
trasted with capricious and unjust judgments of the ungodly. 
The Psalmist saw the regularity and predictability of the 
operations of nature, the orderly succession of day and night, 
the coming round of the seasons, the phases of the moon, 
and saw in these and in the regularity and predictability and 
adherence to principle in the conduct of the upright man and 
in the constancy in all relations which characterizes the con- 
duct of the righteous, a divine ordering of things which 
fortified his faith. It showed principles and rules behind 
things, laid down before and not deduced afterward, and led 
him to testify that he abided the Lord not because of His 
power and control of force but because of His law. 

Here we see also the root of the extreme insistence upon 
judicial rather than administrative determination which is 
characteristic of the formative era of American law. If it be 
said that the lawyers derived from Coke’s Second Institute 
an ideal of judicial correction of all errors judicial and extra- 
judicial “‘so that no wrong or injury, either public or private 
can be done but that this shall be reformed or punished in 
one court or other by due course of law,”’ one must answer 
that the Second Institute was published by order of the Long 
Parliament and that it was little less than a Bible to the 
founders of our legal polity because it embodied ideas which 
fitted exactly into their conception of a legal order on the 
model of church organization. The individual human being 
was to stand before politically organized society as he stood 
before God in the church as a responsible, free, equal unit. 
As such he was to be judged by standing laws by tribunals 
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administering laws objectively, as he might be judged in a 
church meeting, not by an ecclesiastical superior, but by the 
appointed elders trying him by the word of God. Char- 
acteristically our nineteenth-century common law had faith 
in laws and in judges. It is suggestive that the first colonies 
to set up tribunals composed exclusively of judges as their 
highest courts of review were Massachusetts, Pennsylvania, 
and Rhode Island. 

Turning to the substantive law, a conspicuous consequence 
of applying the conception of a congregational church polity 
as giving an ideal of all political and legal relations may be 
seen in constant and consistent attempts to apply the idea of 
covenant or compact on every side. Reasoning from the 
precedent of the covenant which made Abraham and the 
children of Israel the people of God, applied to all civil as 
well as church organization, did not stop there. It made for 
an individualist conception that all legal consequences 
depend upon some exertion of the will, as against the feudal 
conception of referring them to some relation. As late as 
1853 a Professor in the Harvard Law School, of old New 
England stock, writing a law book which had great authority 
for more than a generation, could tell us that contract was 
the foundation of substantially all the law that governed the 
everyday relations of life. Contract and voluntary culpable 
conduct were taken to be the solving ideas for all legal prob- 
lems. When later the exigencies of lawmaking for an urban 
industrial society called for what we commonly speak of as 
social legislation, for a time that new type of legislation fared 
hard when it came in conflict with this ideal. 

Few doctrines in our law of torts or private wrongs were 
more irritating, when applied under conditions of employ- 
ment in large industrial plants or by great public utility 
companies, than those of assumption of risk and contributory 
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negligence where employees were injured in the course of the 
employment. But these doctrines got their hold in America 
from their conformity to the Puritan social idea when our law 
was formative. The employee was a free man, to be guided 
by his own conscience and his own interpretation of Scrip- 
ture. He chose for himself. So choosing he determined to 
work in a dangerous employment in which he ran a risk of 
being injured. He knew that others were to be employed 
with him, that they might be negligent, and that if they were 
he might be injured. The employer had done no wrong. It 
followed that the employee must stand or fall by the conse- 
quences of his own conduct. The classical exposition of this 
doctrine was written by a great judge in Massachusetts, the 
son of a Puritan minister. 

A striking example of the influence of the Puritan ideal 
upon everyday rules of law as they have developed in Amer- 
ica may be seen in cases where something is forbidden by a 
municipal ordinance having the force of law and some one 
violates the ordinance, without being otherwise culpable, 
and another is injured. For example, in a case in the horse 
and buggy days a city ordinance forbade leaving horse- 
drawn vehicles untied and unattended in the streets. The 
driver of an ice wagon left the wagon untied and unattended 
in the street, and, while he was delivering ice, a child playing 
in the street pushed a toy wagon so that accidentally it ran 
between the horses and the wagon so that the horses started 
up and the child was injured. In such cases many courts 
hold that breach of the ordinance is only evidence from which 
a jury may on weighing all the circumstances find there was 
negligence, but that the breach does not of itself establish 
fault. Under all the circumstances the driver was entitled to 
use his best judgment whether to tie the horses as the ordi- 
nance required. He could be prosecuted and subjected to a 
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penalty for breaking the ordinance. But in order to hold 
him for damages culpable conduct must be established and 
as to the ordinance, he was, so far as civil liability was con- 
cerned, entitled, so to speak, to private interpretation. 

Dunning reminds us that in America the Puritan had his 
own way, at least down to the time of the Civil War, and 
consequently was able to carry into effect what in England 
could only be abstract opinions. In consequence, he was 
able to tie down the courts by procedural requirements lim- 
iting judicial discretion, to restrict the discretion of courts 
of equity, and to hold back the individualization of penal 
treatment much beyond what was done in these directions 
elsewhere in the world. To look at but one of these examples, 
the Puritan’s objection to individualization in punitive jus- 
tice was instinctive and deep-seated. It is said that he saw 
in the Star Chamber the fundamental theory involved in the 
penitential system of the Roman church—“‘subjective indi- 
vidualization under the cover of a wholly objective legal 
sentence.” Such a point of view was wholly repugnant to 
the Puritan. An offender was not to be judged by the discre- 
tion of men but by the inflexible rule of the strict law. 

In what we call private law, that part of the law which 
governs adjustment of the relations of man and man, as we 
received the common law of England as the rule of decision 
in our courts either by provisions of colonial charters or by 
legislation, the Puritan ideal did not have full scope for 
operation. But our public law has been largely homemade 
and so has been made largely to the Puritan pattern. As 
has been said, the Puritan idea of the frame of government 
for a politically organized society was drawn to the model of 
his church organization. The one no less than the other 
must rest on a “willing covenant of conscious faith.” More- 
over, the Bills of Rights were nothing less than the covenants 
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of a people not to do certain things and not to do certain 
other things except in a certain way. Today writers on 
politics reject such an idea, asserting that it involves a con- 
tradiction in terms. To the Puritan, however, who remem- 
bered the covenants in the Old Testament, the idea of the 
binding force of the covenant was perfectly clear. It was not 
primarily a political doctrine. It was religious. But he 
believed in law as well as in the keeping of covenants. Hence 
constitutions under his influence were more than frames of 
government, they were, within their jurisdictional limits the 
supreme law of the land. Constitutions were legal no less 
than political documents, for politically organized society, 
like the medieval King, was to rule under God and the law. 

Probably no one had more influence than Mr. Justice 
Field in impressing upon judicial application of the consti- 
tutional standard of reasonableness the Puritan conception 
of consociation. As he saw it, the politically organized whole 
must justify all control over the individual beyond the mini- 
mum necessary to keep the peace. Everything beyond that 
was to be left to the free contract of a free man or to liability 
for culpable conduct in the free exercise of his powers. 
Reasonableness consisted in safeguarding a maximum of ab- 
stract individual self-assertion, exempt from social control. 
Need one say that to thorough study of the books in which 
the ideals of the Puritan Revolution were handed down Mr. 
Justice Field added a Puritan ancestry and a Puritan bring- 
ing-up. 

Today it is trite that the Puritan ideal, as applied in 
twentieth-century America, postulates a society of econom- 
ically self-sufficient individuals, such as existed in the era of 
colonization and the era of settlement and development of 
new areas which followed. It is equally trite that we no 
longer live in such a society. But it does not follow that our 
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whole public law as it developed in the last three centuries 
is to be scrapped and that we are to turn back to the absolute 
political doctrines and institutions against which the Puritan 
revolted. 

If our constitutional legal ideas are those of the Puritan 
Revolution, yet they were developed by lawyers on the basis 
of limitations on the crown in Magna Carta, going back to 
medieval ideas of limitations on all authority. They were 
developed by lawyers in the struggles with the Stuart Kings 
in the seventeenth century, were found by colonial lawyers 
in Coke’s Commentary on Magna Carta and in Blackstone, 
were developed in struggles with the British government 
before the American Revolution, and finally were formulated 
in Bills of Rights, lest the government we were setting up in 
the new world should do the things that drove the colonists 
to leave the old world and settle in the wilderness. The 
founders of our polity remembered how the Privy Council 
had kept Pennsylvania without courts for twenty-one years 
at the beginning of the eighteenth century. They remem- 
bered how judgments of colonial courts had been reversed on 
the basis of letters from defeated litigants. They understood 
the practical need of constitutional guarantees and separa- 
tion of powers from actual experience. They were not, as it 
is fashionable to say today, seeking to hold down one class 
in the interest of another. Holding all men equal, they 
sought to hold down official will to power in the interest of 
all men. 

Separation of powers as the doctrine is declared in Amer- 
ican constitutions is not merely a philosophical idea of 
Aristotle’s fastened upon political thinking by the unchal- 
lenged authority of the great philosopher in the formative 
period of modern political theory. It is not a mere misinter- 
pretation by Montesquieu of the British constitution of his 
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time. It is an idea of declaring inherent limitations on 
authority of those who wield the power and control the force 
of politically organized society, derived from the medieval 
idea of a King ruling under God and the law, given new 
meaning by the Puritan ideal of government and law, and 
given force and point by experience of the administrative 
agencies of the Tudors and Stuarts in which all the powers 
of government were habitually concentrated. It is an idea 
developed from their English law books and from the polit- 
ical writings of the Puritan Revolution by Americans who 
in the colonial period had had abundant experience of gov- 
ernors and councils and boards with uncontrolled power. 
When the colonies began to set up governments of their own, 
on the morrow of the Declaration of Independence, they 
held Bills of Rights more important than detailed formula- 
tions of the plan of each agency of political organization and 
thought of the separation of powers as one of the chief items, 
if not the most important item, in those declarations. When 
later the states joined in forming a higher, central political 
organization, they feared it would do the sort of things which 
in their experience had been done by the central government 
at Westminster before the Revolution. Hence they con- 
sented to set up a government over themselves only if it 
could be held down by a Bill of Rights, a constitution 
enforced as the supreme law of the land, and a separation of 
powers such as to make the Bill of Rights effective in prac- 
tice. There was more than mere fashionable theory behind 
their insistence that no one of the departments of govern- 
ment should be competent to act except in its constitution- 
ally allotted sphere and that even there it should be restrained 
from acting arbitrarily and unreasonably. 

Belief that we have here an ideal which will endure as a 
permanent contribution to politics and law is perfectly com- 
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patible with recognition that the nineteenth century ideal of 
the social order and resulting ideal of the reasonable needs 
redrawing to become an authoritative picture of the society 
in which justice is to be administered tomorrow. But there 
need be no more place for absolutism in the new picture than 
in the old. What is called for is not rejection of the leading 
ideas of our nineteenth-century law, but a putting them in 
balance with ideas which along with them make for civiliza- 
tion. Free individual self-assertion and ordered cooperation 
are to be brought into harmony. 

As the leading ideas of the religiously conceived law of the 
Middle Ages have retained their vitality, so we may be 
confident that those of the nineteenth century, also con- 
ceived originally and developed in terms of religion, will 
endure, shaped it may be to a society organized more on a 
cooperative basis, but still even then a society of free men 
freely cooperating to maintain, further, and transmit civiliza- 
tion. 


III 


RELIGION AND SOCIAL CONTROL IN THE 
SOCIETY OF TODAY 


ITHERTO in the development of social control, and of 
that highly specialized form of social control in civilized 
society which we call law, there have been three guiding 
influences, religion, philosophy, and the analogy of physical 
nature. We have seen that in the emergence of ordered 
society, of a legal order, from the chaos of the earlier Middle 
Ages, religion was the guiding and organizing agency of 
social control. We have seen how after the Reformation 
religion guided what might else have been a recurrence of 
anarchy in England and gave direction and stability to the 
making of the common law of the English-speaking world in 
the seventeenth and eighteenth centuries. If there were 
time, one might show also how the religious revival of the 
counter-Reformation on the Continent had a like effect upon 
the beginnings of modern juristic theory of that part of the 
world as it developed down to the nineteenth century, and 
especially upon the beginnings of international law. Today, 
in what seems to be the beginning of another era in legal 
development, and, as one must hope, a new era of expansion 
and liberalization, we lack each of the guiding and steadying 
forces which had operated at turning points in legal history 
in the past. Yet the need of such forces is manifest. There 
is restiveness under law in every part of the world and every- 
where we may see the spread of ideas of social control by 
force, and resting solely on force, as the inevitable reality. 
151 
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Something of what religion has done has been told. As to 
philosophy, we need only refer to the Stoic philosophy in the 
development of the Roman law from the first to the middle of 
the third century, to scholastic philosophy from the twelfth 
to the fifteenth century, to rationalist philosophy in the 
seventeenth and eighteenth centuries, to metaphysical and 
later positivist philosophy in connection with historical juris- 
prudence, and utilitarianism in connection with analytical 
jurisprudence in the nineteenth century. Each of these phi- 
losophies in its turn helped in reasoned development of 
experience crystallized by authority. 

If philosophy from the twelfth to the sixteenth century, 
and largely to the nineteenth century, worked as the hand- 
maid of religion, the analogy of physical nature gave aid and 
comfort to philosophy of social control down to the present 
century. From the time when Greek philosophers, seeking a 
way out from the strife of parties in the Greek city-state, 
from the perennial struggle of oligarchy and democracy, 
began to inquire as to an assured basis of social control, 
resting on reason rather than on force, men have turned to 
the phenomena of physical nature for analogies and ideals. 
They have found in the periodical return of the seasons, the 
phases of the moon, the regular succession of day and night, 
and later, as knowledge grew, in the movements of the 
planets, a model of orderly, predictable phenomena, in con- 
trast with the wilfulness, caprice, and instability of human 
conduct, especially as such conduct was manifest in political 
activity in the Greek city-state. A moral and a legal order 
were conceived of on this model, so as to bring about a like 
predictability in conduct and uniformity in the exercise of 
force by those who controlled politically organized society. 
The Greeks were travelers and traders. Going from city to 
city and from land to land, they saw that the uniformity and 
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regularity and predictability of physical nature were by no 
means reflected in the phenomena of human nature. Where 
the one seemed to follow a plan, the other varied from action 
to action and situation to situation. Moreover, the means 
by which men sought to control or order conduct and put 
restraints upon the wilfulness of human nature were seen to 
vary with men and places and times, whereas physical phe- 
nomena remained constant. As it was put in a dialogue 
attributed to Plato, laws and customs and political arrange- 
ments differ from land to land, from city to city in the same 
land, and from time to time in the same city. But fire burns 
and water flows, and the sun rises and sets in Persia and 
Greece and Carthage with the same regularity and _pre- 
dictability. 

As men thought about these things, an ideal supernatural 
order, reflected in the order of physical nature seemed to be 
reflected also in the moral order. There was an obvious 
contrast between the conduct of the upright, God-fearing 
man, who conformed his life to the pattern of the divine 
organization of external nature, and the irregular, incon- 
sistent, unpredictable conduct of the unrighteous man. We 
say of the one that he is reliable and trustworthy. We know 
today what he will do and what he will not do tomorrow. 
We can trust him to be constant and his conduct to be predic- 
table. We say of the other that he is unprincipled, unreliable, 
untrustworthy. He does not mould his conduct to principles 
according to the divine plan. He may or may not be constant 
in domestic or political or business relations. Thus there 
seemed to be plan and system in the moral order no less than 
in the natural order. What social control by the force of 
politically organized society sought to bring about in the 
conduct of the citizen, the moral order brought about in the 
good man. Moreover, the control in each case seemed com- 
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parable to that control of the physical universe which was 
apparent in the everyday phenomena of the heavenly bodies. 
The moral order no less than the physical order pointed to 
principles of regularity and reasoned systematization of con- 
duct which therefore ought to govern the political and the 
legal orders. Thus philosophers got the conception of a nat- 
ural law, that is, an ideal social control conforming to the 
ideal regularity and uniformity and predictability which 
characterize physical nature, and of a moral order likewise 
thought of on the analogy of physical nature. The order of 
nature and the moral order pointed out the ideal to which the 
conduct of the citizen and the operations of those who wielded 
the authority of the city-state sought to conform. 

With the growth of knowledge, mathematics seemed to 
confirm what philosophers had worked out on the basis of 
physics. In mathematics there was an orderly sequence of 
propositions from axioms and postulates. There was a con- 
trol of the concrete through formulas given by reasoning 
about the abstract. The analogy suggested that what was 
applicable to measurement of physical magnitudes and dis- 
tances and spaces was also applicable to the measurement of 
conduct. Besides, the mathematical formula was capable of 
logical development, making it applicable to new states of 
fact. By analogy it seemed that a system of moral legal 
precepts might be worked out as deductions from postulated 
ideal principles of universal application, and that the de- 
duced precepts could be systematized in a body of logically 
interdependent propositions after the pattern of geometry. 
Thus Greek philosophical speculation about social control 
gave us the idea of natural law and of a systematic positive 
law developed logically from natural law. These ideas gov- 
erned in the science of politics and in the science of law for 
centuries and have by no means lost their hold even today. 
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Both of these analogies, the analogy of the predictable 
operations of physical nature and the analogy of axioms and 
postulates developed after the manner of geometry, have 
done great things in the evolution of politics and law. Nat- 
ural law had a great part in the creation of the classical 
Roman law, in the founding of international law, in the 
general liberalizing of the strict law of the Middle Ages in the 
seventeenth and eighteenth centuries, and in the shaping of 
an American common law in the nineteenth century. In 
politics it gave us the Declaration of Independence, the 
French Declaration of the Rights of Man, and the general 
theory of our Bills of Rights and of the decisions applying 
them. Also the idea of a logically systematized body of legal 
precepts was the basis of the analytical political theory and 
analytical jurisprudence which prevailed in the English- 
speaking world in the nineteenth century and is still strong 
everywhere. 

Thus during the whole development of modern law an 
ideal plan of universal validity, discovered by reason and 
declared in its details by authority, was the starting point of 
political and juristic theory. Resting at first on theology, it 
was later bolstered up by philosophy. When the Protestant 
jurists of the Reformation asserted it could stand upon its 
own feet as a philosophical doctrine, none the less theology 
was regularly invoked as a support for two centuries to come. 
When the theological prop was given up in the last century, 
philosophy still found support in the positivist doctrine of 
reality in laws of external nature discovered by observation 
and verified by further observation. 

At the end of the eighteenth century Kant undermined the 
rationalist natural law and set up a metaphysical politics and 
jurisprudence in its stead. The conscious ego was taken to be 
an unchallengeable starting point and liberty was a corollary. 
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Natural rights were deduced from liberty and natural law 
was an ideal body of precepts securing natural rights. Nat- 
ural rights were taken to be the foundation of the science of 
politics and of the science of law. But today psychology has 
challenged the unchallengeable and undermined both meta- 
physics and reason. The theological foundation was given up 
long ago. The philosophical foundation, as it stood in the 
nineteenth century, has been shaken. Politics and jurispru- 
dence have been driven to find new foundations or to rest 
insecurely upon no foundation. 

There have always been philosophers to assert that there 
is nothing more than power and force behind social control 
by politically organized society. It was a stock doctrine of 
the Sophists that the just was such only by convention and 
enactment. There was no ideal behind a legal precept which 
it sought to declare. What men had taken to be an ideal 
behind it was a result of the existence of the precept by con- 
vention or enactment. A Marxian economic determinist or a 
skeptical realist of today might have said what is attributed 
to Thrasymachus—that “the just is nothing else than the 
self interest of the stronger,” meaning by “the stronger” the 
ruling person or persons in the city-state, and that as the 
shepherd exploits the sheep, so the ruler exploits the ruled 
for his own advantage. Such ideas, however, did not get 
much hold until the present century. Until recently natural 
law, Roman law, theological ethics, and metaphysical nat- 
ural rights were thoroughly intrenched. 

What I have been in the habit of calling “give-it-up phi- 
losophies,” widely taught today, have joined with attempts 
to make over the social sciences to the pattern of the physical 
sciences, and, with a changed conception of physics, to put 
the social sciences wholly at large. 

Elimination of the idea of “ought” from jurisprudence and 
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politics got much of its impetus from economic determinism. 
When Marx announced his economic interpretation of his- 
tory in 1859, history was thought of as a record of the unfold- 
ing of an idea in human experience. The idea had been 
assumed to be an ethical or a political idea. Marx argued 
that it was an economic idea, an idea of satisfying material 
wants. Coming into vogue at the end of the nineteenth 
century, this interpretation, as an interpretation of legal his- 
tory, spread to the science of law in the present century and 
is now active in all the social sciences. Since the World War 
it has combined with Freudian psychology and with relativ- 
ism to form a school of realists, as they call themselves, who 
are skeptical of everything except their own skepticism and 
the economic interpretation. Marx’s economic interpreta- 
tion is applied to every item of social control and every 
problem of politics and jurisprudence. Thus the idea of 
“ought” as an ideal unfolding or realizing itself in the his- 
torical development of legal and political institutions is 
eliminated. In the meantime Freud’s psychology, with its 
doctrine of the wish as the determinant of action, eliminated 
reason as the means of ascertaining the content of “ought.” 
The fashionable doctrine of the moment is that what one 
wishes determines his view of what ought to be and what he 
wishes is determined by the self-interest of the social and 
economic class in which he finds himself. 

Neo-Kantian relativism, which for a generation has been 
the prevailing political and legal philosophy in Continental 
Europe and has recently been acquiring a foothold in Eng- 
land, reinforces the tendencies that come from Marx and 
from Freud. Our fundamental problem in politics, in juris- 
prudence, and in ethics is to find and apply a measure of 
values. In jurisprudence we seek a measure of values by 
which to know what claims or demands are to be recognized, 


158 Law and Religion 


within what limits effect ought to be given to them when 
recognized, and how to secure them within the determined 
limits consistently with the securing of other recognized and 
delimited interests. Neo-Kantian relativism tells us that our 
quest of such a measure of values is futile. We can never 
find one upon which we can rely. Judgments of value are 
of necessity relative and cannot be proved. Moreover, it 
teaches that the relation of law and morals is one of conflicts 
and irreducible antinomies. Three ideas, justice, that is the 
ideal relation among men, morals, that is, the ideal man, and 
security, that is the upholding of a legal and political order, 
contradict each other. They cannot be reconciled and no one 
of them can be proved to have more value than another. 
There is no way of arriving at a satisfactory answer to the 
question, What gives binding force to the law? What then is 
left? The religious foundation was rejected long ago. Phi- 
losophy gives up. Perhaps we can go back to the method of 
the first Greek philosophers and take our stand upon physics? 

Nothing has been so upsetting to political and juristic 
thinking as the rise of the idea of contingency in physics. 
The idea of law had been fashioned to one of inevitable 
sequence of cause and effect and inevitable conformity to a 
fixed plan in all the operations of physical nature. The 
physicist of the past rejected chance as the jurist of the past 
rejected caprice and unreasoned exercise of force. Now that 
physicists talk of chance and of jumps and breaks in natural 
phenomena, instead of the orderly sequence of cause and 
effect and the inexorably operating laws of nature, which had 
been assumed in nineteenth-century physics, the effect upon 
the social sciences has been bewildering, if not destructive. 
There seems to be nothing left but force. We start with a 
politically organized society as something given us. Here, at 
any rate, is a starting point we may accept because it is 
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existent, and in that sense is real. One who finds himself 
starting from this actually existing phenomenon of a func- 
tioning political organization of society, will today call him- 
self a realist and dub those of us who can see no reality in his 
conception of laws as mere threats of force, superstitious 
adherents of discarded mythology. He proclaims as reality 
that there is nothing more to politics or jurisprudence than 
force and threats. To use a fashionable phrase of the time, 
force and threats are “‘brute facts,” since to our realists bru- 
tality is a measure of actuality and a voucher of the real. 

Law had been something restraining force and constrain- 
ing application of it in an orderly, reasoned fashion toward 
ends of civilization. Now it is taken to be simply the appli- 
cation of force toward personal ends or ends of a dominant 
social class. There is no need of bothering ourselves about 
such academic and unprofitable questions as whether law 
derives its binding force from consent or from being deducible 
directly from justice. The argument for one is no better than 
that for the other, and neither can be proved as against an 
argument that law has binding force because it is commanded 
by a force imposing itself upon all other forces. Law is what- 
ever is done officially. When we look at the phenomena of 
social and political life objectively, with no attempt at im- 
possible valuings, we see struggle of power with power and 
exploitation of those with less power by those with more. 
As a process, law is whatever officials do. As something in 
the books, it is a body of threats to be enforced or not so far 
as those who wield the force of politically organized society 
are inclined to enforce them. 

Whether or not reality is to be found in such teachings, a 
very real result of them is to be seen in a revival of absolut- 
ism throughout the world. We have seen three great Euro- 
pean powers turn from representative parliamentary institu- 
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tions to avowed dictatorships and the polity of more than 
one country, which in form hews to parliamentary rule, take 
on the substance of personal rule above and behind it. The 
books on government today are full of theories which, when 
carried out, lead to organization of society in an omnicom- 
petent state in which the individual man is submerged. So, 
too, in juristic theory, ideas of liberty and balance and rights 
are rejected. The most widely known teacher, with the 
largest following on the Continent, while free to teach there, 
taught an absolutist theory of law on a basis of philosophical 
relativism. In England, where the doctrine of the supremacy 
of the law originated, a professor is now teaching that the 
law which recognized private rights and guaranteed indi- 
vidual liberties is being swallowed up by a law which knows 
them not, and that the old law of England, which taught that 
the King was to rule under God and the law, must give way 
to a new type of law which subordinates individual rights 
and liberties to the claims of officials. 

Not the least striking effect of recent modes of thought in 
action at the moment may be seen in international relations 
and the breakdown of international law. Here we are cer- 
tainly, as things are today, in the realm of “brute fact.” 
Political phenomenalism holds that there is nothing beyond 
or behind the phenomena of government. They are all that 
we have to do with. There is nothing more to them than 
their own phenomenality. What governments do, whether 
at home or abroad, is a matter of items of behavior which 
are all equally significant and equally insignificant. Each 
item is valid in and of itself as a phenomenon. Law in any 
other sense than the sum of what is done officially is futile 
because it seeks to systematize and to value the items of 
governmental action which are valid and self-sufficient with- 
out regard to any system, and no objective valuing is pos- 
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sible. Whatever those who wield the power of politically 
organized society succeed in doing is its own justification. 
It is a self-sufficient phenomenon. 

It is not hard to see how such an attitude toward law and 
government grows out of the attempt of this time to make 
every branch of learning a science to the pattern of the 
physical sciences. At one time every branch of learning 
sought to be a philosophy. To Descartes and Newton phys- 
ics was natural philosophy. Psychology not long ago was 
mental philosophy and ethics was moral philosophy. To 
Lord Brougham a century ago what we now speak of as the 
science of government was political philosophy. When 
Austin wrote a book on analytical jurisprudence from which 
he rigidly excluded all ideal element, he called it the philos- 
ophy of law. But fashions change, and so much have our 
imaginations been taken captive by the great achievements 
of mechanical invention on the basis of physical sciences in 
the last generation, that we are now as eager to call every- 
thing a science as we were formerly to call everything a 
philosophy. Nor is it a mere matter of a name. The urge 
to make everything that is called a science conform in its 
method to experimental physical science has had the effect 
of eliminating from the social sciences their fundamental 
problem. The physical sciences, we may admit, have for 
their function to discover and explain what is. The social 
sciences, on the other hand, have for their function to dis- 
cover what ought to be and how to bring it about. If newly 
observed phenomena do not accord with the physicist’s hypo- 
thesis, he must reject the hypothesis and frame a new one. 
It is out of the question to ascribe praise or blame to the 
phenomena of physical nature. We must accept them as 
they happen. We might feel that the revolution of the earth 
round the sun could be better arranged, and the phases of 
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the moon better adjusted to that revolution, if we could have 
months of exactly four weeks of seven days each and exactly 
twelve such months in a year. But we achieve nothing by 
criticizing the physical make-up of the universe on that basis. 
It does not follow, however, that all criticism of the phe- 
nomena of human behavior is futile. We hear frequently 
that all value judgments are subjective, whereas science is 
objective. Hence, it is argued, we must accept phenomena 
of every sort as they come and not indulge in unscientific 
value.judgments. But such judgments are the business of 
the social sciences. If particular facts of human conduct do 
not accord with some formula of justice or politics or law, 
the difficulty may lie in those facts rather than in the for- 
mula. Conduct must be shaped to what ought to be, not 
formulas of what-ought-to-be shaped to facts of conduct 
which contravene the jural postulates of civilization. If 
what-ought-to-be has no place in the physical sciences, it has 
first place in the social sciences. 

What does recent philosophy offer us in place of the regime 
of social control through the orderly application of the force 
of politically organized society, conforming to the jural pos- 
tulates of the civilization of the time and place, under which 
we were brought up? In the last century we should have 
thought of philosophical anarchy, the doctrine that law and 
government are necessary evils, to be held down to the very 
minimum necessary to safeguard a few paramount social 
interests, and that for the rest we should leave everything 
to a regime of free contractual self-determination, leaving it 
to everyone and his neighbor at the crisis of controversy to 
determine freely by contract for what each should be liable. 
But there is nothing in the circumstances of life today to 
make it likely that such a regime of adjusting relations and 
ordering conduct is practicable. It presupposes that prom- 
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ises, because of an inherent morally binding force, will there- 
fore enforce themselves. If there were nothing else to give 
us pause, the circumstance that the young realists of today 
pronounce a promise nothing more than a prediction of 
intention and ability to perform at maturity, indicates cau- 
tion in accepting a substitute for the legal order built on a 
theory of the sanctity and inviolability of promises. 

The substitute for the legal order chiefly urged today is 
administrative absolutism, the committing of the adjustment 
of relations and ordering of conduct to the unfettered discre- 
tion of administrative boards or bureaus or officials, tied 
down by no rules and subject to no review unless that of a 
superior in a bureaucratic hierarchy. Judges proceeding 
according to law by applying an authoritative technique to 
authoritative guides to decision are to be superseded by 
*“‘decision-makers”’ trained in the “technicalities of factual 
problems.”’ Thus there would be in each state a homicide 
commission composed of detectives from which there would 
be no appeal. The person who was pointed out by the col- 
lective hunch of these detectives as guilty would be executed 
then and there and that would be the end of the matter. 
In the same spirit it has been proposed that instead of the 
three departments of government established in all American 
constitutions since those first set up at the time of the 
Declaration of Independence, we should have four: the legis- 
lative, the judicial, the executive, and the administrative. 
In this polity the administrative department is to be inde- 
pendent of and coordinate with the other three, but is to have 
a complete rule-making, executing, and adjudicating au- 
thority along with its guiding or directing jurisdiction. Under 
such a plan, the administrative department, with no check 
upon it and no review of its action, and with regulative power 
over every relation and every activity, could exercise an 
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unrestrained will to power superseding every other agency of 
politically organized society. It is significant that ideas of 
this sort are being urged in all countries today. 

Where do such ideas come from in a world in which the 
last of the Caesars had fallen and absolute rule had been 
supposed to be obsolete? The chief point of origin is Marx’s 
doctrine of the disappearance of law. Marx considered that 
law was something necessitated by a regime of private prop- 
erty and consequent regime of acquisition by exchange and 
commerce, and that it had for its function to keep down one 
class in the interest of another, whose self-interest was identi- 
fied by it with right and justice, and imposed upon the one by 
the superior social and economic power of the other. Hence, 
he argued, in a society without property, which therefore 
would be a classless society, there would be no need for law 
and it would disappear. Yet manifestly all the causes of 
controversy in the world are not economic. There are many 
serious wrongs inflicted every day which have no connection 
with property, and many causes of quarrel are not economic. 
But Marx’s followers have thought these too simple to call 
for justice according to law and have thought a group of 
experts could be provided to settle such disputes summarily 
or on such investigations as seemed best to them, treating 
each case as unique and making no attempt to find or estab- 
lish any rules or general principles. As the late economic- 
juristic adviser to the government of Soviet Russia put it, in 
the ideal society there will be no law, or rather only one rule 
of law, namely, that there are no laws, but only adminis- 
trative ordinances and orders. So said Professor Pashukanis 
of Moscow at the height of Soviet trying-out of theoretical 
Marxism. But when later the government passed into a 
personal dictatorship and had a plan to carry out, the regime 
of administrative orders on no system proved inconvenient. 
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Then it was discovered that Professor Pashukanis had made 
a mistake of interpretation. There was a purge and the 
Professor is no longer with us. Perhaps if there had been law 
instead of only administrative orders he might have lost 
nothing more than his job. 

Administrative absolutism assumes an ideal civil service, 
organized under an ideal superman chief administrator, with 
an ideal super-superman as leader of the people. There is 
nothing in human experience to lead us to suppose such a 
regime possible of realization. No autocrat or headman or 
leader of an absolute administrative bureaucracy in history 
ever proved equal to what administrative absolutism assumes 
in the way of ex officio omniscience and omnicompetence. 
What history does show us abundantly, however, is that 
whatever such a regime may lack in other respects, it is never 
lacking in will to power. Given power with no check upon it, 
a regime of that sort will not hesitate to use the power for 
its own sake. At any rate it will prove efficient in maintain- 
ing itself by force, and it will think of itself as a regime of 
force rather than as one of reason. 

Of the several types of political and juristic thought which 
describe themselves as realist and lay claim to realism, the 
most significant are economic determinism, psychological 
realism, skeptical relativist realism, and phenomenalism. I 
have said something about each of these in another connec- 
tion. Let us recall that economic determinism refers every 
item of the judicial and a fortiori of the administrative proc- 
ess to class self-interest of the dominant social and economic 
class, of which judge or court or official is but the mouth- 
piece. Psychological realism holds that in the nature of 
things it is impossible for a judge or court or tribunal to make 
an objective, impartial decision or to reach a decision to the 
measure of a predetermined legal precept. Inevitably the 
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decision will be the product of individual psychology and 
subconscious wishes or prejudices, more or less skilfully 
covered up, it may be, by specious legal reasoning. It denies 
the possibility of what we had believed we had been doing, 
since at least the time of Cicero, namely, control the action 
of those who decide controversies by the authority of polit- 
ically organized society by requiring application of an author- 
itative technique to authoritative precepts as guides to a 
predictable result. It conceives that general propositions 
as grounds of decision are either delusion or wilful deception. 
Skeptical relativist realism combines economic determinism 
and psychological realism by a relativist doctrine that no 
one can ever demonstrate any measure of values or criterion 
of ought-to-be, since such things are only subjective mental 
creations. One man’s is as good and as valid as another’s 
and to appeal from one tribunal to another is only to sub- 
stitute one arbitrary result for another no more and no less 
arbitrary. Hence it has been proposed that an honest statute 
as to homicide should read, ‘“‘when a court ... finds that 
one person has killed another person and believes that the 
killer deserves to be electrocuted, the court may order that 
he be electrocuted.”” But why trouble about a finding that 
the one killed the other? Why not let it read: ‘‘When the 
public safety commission arrives in any manner it pleases 
at the conclusion that some person should be electrocuted, 
it may make an order accordingly.”’ That is the method of 
the purge under an omnicompetent leader and why stop 
short of it? 

Lord Coke tells us that the Star Chamber “kept all Eng- 
land in quiet.” The skeptical realists, with a surprising 
faith after so much refusal to admit what experience had 
seemed to show for centuries, look forward to a similar 
keeping of society in quiet by “men trained and qualified 
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in the efficient and wise administration of government 
affairs.” Very likely they mean to substitute professors 
acting as administrative officials for lawyers acting as judges. 
If they do and they some day have their way, I venture to 
predict that the attempt to keep all America in quiet in that 
way will end as did the attempt to keep England in quiet 
by means of the Star Chamber. At any rate the skeptical 
realist is for out and out absolutism in decision and adminis- 
tration as the only possible method of adjusting relations 
and ordering conduct, which therefore we should honestly 
admit, and give over all hollow pretence of law and rights 
and constitutional guarantees and authoritative technique. 

As to phenomenalism, it will be enough to describe briefly 
a recent book on ethics from the phenomenalist standpoint. 
The burden of the book is that the nineteenth-century ethics 
was “legalistic.”” It thought in terms of principles of morals 
and moral laws. There are no such things. We must divorce 
ethics completely from an idea of laws or rules, and, if we 
are to be scientific, we must give over all criticism in terms 
of good and bad. We have to do only with items of behavior. 
Conduct is made up of behavior phenomena, and these are 
to be studied simply as phenomena. Scientifically there is 
no such thing as ‘‘ought to happen.” “Ought,” we are told, 
is a word which belongs to individual systems of thought and 
has no absolute validity. 

Such modes of thought are obviously adapted to autoc- 
racies and dictatorships. If an autocracy or a dictatorship 
can secure satisfaction of the material wants of enough of 
the population to keep it in power, it meets the requirements 
of relativist realism. Institutionalism would say that the 
polity of a given society is an institution and so must be 
accepted as the phenomenalist would accept a phenomenon 
or as the calendar maker must accept the phases of the 
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moon. So autocracy and dictatorship in their institutional 
capacity justify themselves. Moreover, the items of action 
of autocrats and dictators are behavior phenomena not to 
be tried by rules or laws of morals. 

Autocrats and dictators cannot attend personally to all 
the details of government. They must carry on their rule 
through bureaus and boards and administrative agencies. 
Hence the idea of law is superseded by an idea of unchecked 
administration, and that idea is backed up by all the give- 
it-up philosophies of the time. Skeptical realism tells the 
administrative official that as a matter of psychology neither 
he nor anyone else can reach an objective determination. 
Skeptical relativism adds that value judgments are purely 
subjective, so the bureau official may legitimately put his 
own value on his individual hunch. What he does will be 
determined by his individual temperament and prejudices 
and surroundings. So there is no use in trying to guide 
administrative action by such illusory things as rules or 
principles of law or moral judgments, or anything but the 
will of his administrative superiors. Phenomenalism tells 
him that what a bureau or commission or administrative 
official does in any particular case is a phenomenon and must 
be treated as such. It stands independent of all other 
phenomena. Very likely he will understand institutionalism 
to tell him that each administrative bureau is an institution 
and as such justifies itself. What it does is for itself to judge 
of, and subjection of its action to judicial scrutiny is an 
impertinence standing in the way of efficiency. The effect 
of these modes of thought, which have become widespread 
in the teaching of politics and have been coming into law 
teaching, is to be seen in an increasing vogue of adminis- 
trative absolutism in the English-speaking world of today. 

In consequence a contest is going on between courts and 
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administrative bureaus wherever the English common law 
prevails. wo maxims which, as the lawyer sees it, are 
involved in the very idea of justice, are continually invoked 
by the courts. One is that no one is to be judge in his own 
case. The other is that both parties must be heard. The 
courts have steadfastly enforced these propositions against 
the tendency of bureaus and administrative boards to ignore 
both of them in the interest of efficiency. Such things, in- 
deed, are defended by many and legislation is pressed to 
prevent correction of them by the courts. We must remem- 
ber that for realist modes of thought there are no such things 
as rights and for administrative absolutism there is no such 
thing as law. There are only administrative orders, made 
for each case, treated as a unique case, independent of all 
others. 

Much of the vogue of such teaching comes from the sug- 
gestion in the terms “‘realist”’ and “‘realism,”’ which convey 
an impression of exclusive contact with the facts of the 
world as compared with ideals and idealistic theories which 
areinthe clouds. But “‘real’”’ and ‘realist’ and “realism,” 
as applied to the American juristic left, are a boast, not a 
description. The advocates of this self-styled realism are 
fond of applying to the doctrines they reject such epithets 
as superstition and myth and pious fraud, and some go so 
far as to pronounce the law a “racket” and the profession, 
trained in the tradition of search for principle and quest of 
patterns of objective decision, dishonest. They are not the 
first proponents of new theories, however, to claim a monop- 
oly of truth and contact with reality. These things have been 
claimed in full and exclusive ownership by every new school 
of jurists which has arisen since the Middle Ages. 

Legal realism so-called is realism in the artistic, not in a 
philosophical, sense. Like artistic realism it is a cult of the 
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ugly. The realist in art says the ugly exists in nature, hence 
it is not true to nature to paint the beautiful, as in classical 
art. Truth requires one to paint the ugly. Keats’s lines: 


Beauty is truth, truth beauty, that is all 
You know and all you need to know 


ignore that the ugly is true also. But it does not follow that 
we should say, ugliness is truth, truth ugliness, that is all. 
The ugly is real in the sense that the ugly exists. But it 
does not follow that the real is ugly. When we put it in that 
way, we put the ugly as the significant element in reality. 
The ugly exists therefore the ugly is significant, is not a 
necessary conclusion. That there are ugly features in social 
control by the force of politically organized society is no 
sudden discovery of the juristic realists. For twenty-three 
hundred years, since Greek philosophers began to think and 
write on the subject, men have been at work finding out 
how to control these ugly features and make the adjustment 
of human relations and ordering of human conduct by law 
an objective and reasoned process conforming to the postu- 
lates of civilized life. Long before them another great people 
had given us a religious literature in which the principles of 
the moral life had been made clear in their relation to the 
Eternal who makes for righteousness. This age is remarkable 
for its mechanical development. But it makes the mistake 
of supposing that mechanical development is self-sufficient. 
Our control over external nature which has harnessed its 
forces to man’s use was made possible by the control of in- 
ternal nature by religion and morals and law which had har- 
nessed human nature to make it a servant of civilization. 
It is this control over internal nature which has made 
division of labor possible, which has made investigation and 
research and experiment possible, which has set men free 
to develop human powers to their highest unfolding. With- 
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out this control of internal nature the control of external 
nature is its own undoing, as we may see all about us in 
a regime of destructive activity that threatens return to the 
chaos and anarchy of the earlier Middle Ages. 

Our social science should build on the achievements of 
social control, not on its failures; and the achievements are 
- nothing less than the whole of civilization. We shall not 
make them greater by a give-it-up philosophy nor by reject- 
ing the three agencies which have operated to bring about 
those achievements because they do not reach a hundred 
per cent efficiency. Unchecked power, even directed by 
good intentions, has been tried over and again in the history 
of mankind. But the skeptical realist, rejecting history, has 
developed a faith that a benevolent superman despot guided 
by professors will be able to do what Plato expected from 
the philosopher king. 

At other crises in political and legal history law has been 
put in the path of progress by a religious revival which has 
made philosophy vital and morals a force for justice. If 
philosophy gives up and morals throughout the world are 
inert, may we expect law to develop unaided the conception 
of justice and adjust itself unaided to that conception, or 
must we pronounce all that has been gained in the control of 
human nature since the twelfth century a failure and resort 
to anarchy for a new start by way of absolute government? 
There is nothing in human experience to compel either con- 
clusion. Our mechanical development, with a mouth speak- 
ing great things, has taken itself to be self-sufficient. We have 
deified it, forgetting the long development of morals and law 
upon a background of religion which went before it and up- 
holds it. A religious revival such as that which built cathe- 
drals and churches to the glory of God rather than as business 
undertakings over all Europe in the twelfth century and 
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